STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RAMURI EL A. ORLI NO
Petitioner,
VS. Case No. 05-2171

JUPI TER MEDI CAL CENTER,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a hearing was conducted in this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes,?
before Stuart M Lerner, a duly-designated adm nistrative | aw
judge of the Division of Adm nistrative Hearings, on May 1 and
16, 2006, by video teleconference at sites in Wst Pal m Beach
and Tal | ahassee, Fl orida.

APPEARANCES

For Petitioner: Ranmuriel A Olino, pro se
134 Nort hwest W I | ow G ove Avenue
Port St. Lucie, Florida 34986

For Respondent: Gregory D. Cook, Esquire
FitzGeral d, Hawki ns, Mayans & Cook, P.A
515 North Flagler Drive, Suite 900
West Pal m Beach, Florida 33401

STATEMENT OF THE | SSUE

Whet her Jupiter Medical Center commtted the unlawfu

enpl oynent practices alleged in the enploynent discrimnation



charge filed by Petitioner and, if so, what relief should the
Fl ori da Comm ssion on Human Rel ations grant Petitioner.

PRELI M NARY STATEMENT

On May 24, 2004, Petitioner, whose enploynment with Jupiter
Medi cal Center (JMC) was term nated on June 6, 2003, filed an
enpl oynent discrimnation charge with the Florida Comr ssion on
Human Rel ations (FCHR), alleging that JMC had di scrim nated
agai nst him "because of his race (Asian)." On May 18, 2005
follow ng the conpletion of its investigation of Petitioner's
charge, the FCHR i ssued a Notice of Determ nation: No Cause,
advising that a determ nation had been made that "there [was] no
reasonabl e cause to believe that an unl awful enpl oynent practice
ha[d] occurred."™ Petitioner, on or about June 11, 2005, filed a
Petition for Relief with the FCHR  On June 16, 2005, the FCHR
referred the matter to the Division of Adm nistrative Hearings
(DOAH) for the assignment of an administrative |aw judge to
conduct a hearing on the allegations of enploynent
di scrim nati on made by Petitioner against JMC.

On Decenber 7, 2005, the originally-assigned adm nistrative
| aw judge issued an Order Ganting Mdtion to Dism ss,
Rel i nqui shing Jurisdiction, and Cosing File, in which he
returned the instant matter to the FCHR "i nasnuch as there
[were, in his view,] no | onger any disputed issues of materi al

fact in this case."



On February 24, 2006, the FCHR entered an Order Renmandi ng
Petition for Relief froman Unlawful Enploynent Practice, in
which it referred the matter back to DOAH because, in its
opi nion, there were "disputed issues of materi al
fact . . . requir[ing] a formal adm nistrative hearing to
resolve.” The remand was accepted, and the DOAH file in this
case was reopened. Thereafter, the undersigned was reassignhed
t he case.

As noted above, the undersigned conducted the final hearing
in this case on May 1 and 16, 2006. Seven w tnesses testified
at the hearing: Jeanne W/Iley, Kathleen Rogers, WIIliam Myers,
Bertha Val dez, Petitioner, Sherry Mller, and Gail ODea. In
addition, the follow ng exhibits (Petitioner's Exhibits 1A
t hrough Q and 2, and Respondent's Exhibits 1 through 5 and 7
t hrough 27) were offered and received into evidence. At the
cl ose of the evidentiary portion of the hearing on May 16, 2006,
t he undersi gned established the deadline for filing proposed
recormended orders 45 days fromthe date of the filing of the
conpl ete hearing transcript wth DOAH.

The Transcript of the final hearing consists of two
volunes. The first volune was filed with DOAH on May 26, 2006
The second volunme was filed with DOAH on June 9, 2006.

Accordi ngly, proposed recommended orders had to be filed no

| ater than July 24, 2006.



Petitioner and JMC tinely filed their Proposed Recomrended
Orders on July 20, 2006, and July 24, 2006, respectively. On
August 1, 2006, Petitioner filed a Supplenental Proposed
Recommended Order.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the followi ng findings of fact are made:

1. Petitioner is fromthe Philippines and is a Filipino
citizen. He is now, and has been since approximtely February
2000, a legal resident of the United States.

2. JMC operates a 156-bed hospital (Hospital) located in
Jupiter, Florida, which has a nedical |aboratory (Laboratory)
that is "open twenty-four hours a day, seven days a week."

3. At all times material to the instant case, Kathleen
Rogers was the director of the Laboratory and Sherry MIler was
the assistant director of the Laboratory.

4. Petitioner was hired by JMC in Cctober 2000, as a
nmedi cal technologist to work in the Laboratory.

5. He worked in the Laboratory as a nedi cal technol ogi st,
under Ms. Rogers' supervision, from Qctober 2000, until his
enpl oynent was term nated on June 6, 2003 ( Enpl oynent Period).

6. During the Enpl oynent Period, Jeanne Wl ey al so worked
as a nedical technologist in the Laboratory under Ms. Rogers'

supervision. M. Wley did not exercise any supervisory



authority over Petitioner, nor was she part of the JMC
managenent team

7. Ms. Rogers was responsible for Petitioner's hiring.
She "hired himat the maxi num[sal ary] that anybody coming in at
thfat] level could be paid" under JMC s race/religion/gender-
bl i nd pay scale.

8. Petitioner received pay raises during the tinme that he
wor ked for JMC.

9. There were other Laboratory enpl oyees who were paid
| ess than Petitioner. None of these enployees was Asian.

10. John Lanbi ase was hired by JMC as a nedi cal
technol ogist to work in the Laboratory in 2003, shortly before
Petitioner's termnation. At the time of his hiring,
M . Lanbi ase had | ess educati on and experience than did
Petitioner. Nonetheless, M. Lanbiase's starting salary of
$17.80 per hour was $0.38 per hour nore than Petitioner was
making.2 This disparity in pay was the product of market
conditions and had nothing to do with either M. Lanbiase's or
Petitioner's race. The position that M. Lanbiase filled had
been vacant for approxinmtely eight nonths despite JMC s
recruiting efforts. "[D])esperate” to fill the vacancy,
Ms. Rogers requested and obtained fromJMC s human resources
departnment "special permission” to hire M. Lanbiase at the

goi ng mar ket rate.



11. During the Enploynent Period, JMC had a human
resources admnistrative policy and procedure manual (Mnual),
whi ch was nade available to all enployees, including Petitioner.
The Manual contai ned, anong other things, an anti-discrimnation
and anti-harassnent policy, a grievance procedure, a "Tinme and
At t endance” policy, and a progressive discipline policy.

12. The progressive discipline policy stated, in pertinent
part, substantially the following with respect to "Verba
Warning[s]," "Witten Conference Records,” and term nations

Ver bal War ni ng:

"I nformal counseling” will be regarded as a
dai |y on-goi ng process through which
managenent nmay conmuni cate necessary
information to his/her staff. Such
informati on may i nclude both positive
comments and/ or areas in need of

i mprovenent. In either case, managenent may
wish to utilize "Enployee Action Assessnent”
for the foll ow ng purposes:

a. To justify pay for performnce

adj ust mrent decisions and to confirm

per formance apprai sal accuracy.

b. To docunment excellence for pronotional
opportunities.

c. To docunent "reoccurring"

per f or mance/ behavi or/ wor k habit probl ens
that individually do[] not yet require
formal docunentation, (i.e.) "Witten
Conf erence Record.”

Enpl oyee Action Assessnent entries will be
shared with the enployee within a reasonabl e
time of managenent's observation or date of
di scovery. Enployee Action Assessnents need
not be shared with Human Resources but



rat her mai ntai ned by the appropriate manager
to be used as outlined above.

Witten Conference Records:

1. Unless inmedi ate suspensi on pendi ng
investigation or term nation is necessary,
an enpl oyee will receive a docunented
"Witten Conference Record” which wll
delineate steps toward correction of the
pr obl em

The conpleted Witten Conference Record
process should take place within (3) three
busi ness days of the date of discovery,

unl ess the enpl oyee has been tenporarily
suspended pending investigation or if
interrupted by a Medical Center holiday. In
the case of the latter, the process should
be conpl eted by the next business day.

2. The Chief Human Resource O ficer or
Assi stant Director of Human Resources w ||
review and approve all "Witten Conference
Records" prior to managenent neeting with
t he enpl oyee.

3. Al enployee "Witten Conference
Records" shall be documented on a Jupiter
Medi cal Center "Conference Record" form and
ultimately filed in the Human Resources
Departnent. The enpl oyee is encouraged to
review and record personal comments and sign
the form \Wile enployees are encouraged to
respond [to] and sign the form responding
to, or signing the formmerely indicates
that the action was discussed with the

enpl oyee, not that the enpl oyee agrees or

di sagrees with the corrective action.

4. Al conpleted "Witten Conference
Record"” forms should be received by the
Human Resources Departnment within (3)
busi ness days. A conpleted "Witten
Conf erence Record"” formw |l be
appropriately signed and dated by the
manager, enployee, if agreeable, and a



managerial witness fromthe sanme departnent.
A witness's signature wll acknow edge t hat
the informati on was thoroughly di scussed

with the enployee in an appropriate manner.

5. Any conbination of three appropriately
docunented "Witten Conference Records”

wi thin an eighteen-nmonth (18) period wll
constitute grounds for term nation unl ess
otherwi se noted on the "Witten Conference
Record.” In such instances, fewer than (3)
repetitions of sonme violations nmay [warrant]
term nation.

6. No departnment, other than the Human
Resources Departnent will nmaintain form
"Witten Conference Records"” in their files.
| nformal docunent ati on such as "enpl oyee
action assessnents” and/or enpl oyee

at t endance record may be kept within

i ndi vi dual departnent files.

7. A "Witten Conference Record" should be
avai l abl e to support any perfornmance
apprai sal standard scored as "needs

i mprovenent . "

Suspensi on and Term nati on:

* * *

5. Termnations reviewed and approved by

t he Seni or Manger will be forwarded to the
Chi ef Human Resource O ficer or the

Assi stant Director of Human Resources for
review and final approval. A letter of
term nati on nust be coordinated through the
Asst. Dir. of Human Resource[s] outlining
all docunentation used to justify the
termnation and to act as a notice to the
term nated enpl oyee regarding [his or her]
grievance rights and need to return certain
Medi cal Center property.

* * *



13. Petitioner's enploynent with JMC was term nated,
consistent with the above-referenced progressive discipline
policy, because, in less than 18 nonths, he had accunul ated
three "Witten Conference Records” (all of which were given to
hi m by Ms. Rogers and, before becom ng a part of Petitioner's
per manent record, were reviewed and approved by JMC s hunan
resources departnent). Petitioner's race played no role
what soever in his receiving these three "Witten Conference
Records"® or in his being termnated. There has been no showi ng
t hat any other enployee at the Hospital received three "Witten
Conference Records” within an 18-nonth period and remai ned
enpl oyed.

14. Petitioner received the first of these three "Witten
Conf erence Records” in Septenber 2002. It read as foll ows:

REASON FOR CONFERENCE

On August 23, 2002, Ranuriel reported out a
7.3mmol /L potassiumresult.[* Ranmuriel did
not neet |aboratory conpetency standards
because he did not follow the attached

| aboratory procedure: NOTI FI CATI ON OF
LABORATORY VALUES. Procedures specifically
not followed are:

-2.1.1 "Verify the quality of the specinen”
and "Recol | ect specinens imediately if
speci nen i s suspect”

2.1.3 "Notify the physician/patient care
personnel when patient is outside the

hospital ."

Ramuriel failed to neet Human Resources
6.7a, a Class Il violation, "Performnce of



duties bel ow standard that continue after a

reasonabl e period of appraisal and

training."

ACTI ON PLAN FOR | MPROVEMENT:

Ramuriel will imrediately inprove his

technical skills and follow all |aboratory

policies, especially G 4.2 "Notification of

Laboratory Values." Failure to neet JMC

standards of conpetency will lead to further

di sciplinary action, up to and incl uding

term nation.
Ms. Rogers learned of the violation cited in this "Witten
Conf erence Record" as a result of a "physician conplaint” (and
not fromM. Wley).®> In giving Petitioner this "Witten
Conference Record,"” she did not treat himany differently than
she treated ot her nedical technol ogists who cormitted simlar
violations. Petitioner did not grieve his receipt of this
"Witten Conference Record,” nor did he wite anything on this
"Witten Conference Record” in the space provided for
“[ e] npl oyee [c]omrents."

15. The next "Witten Conference Record"” Petitioner

recei ved concerned an on-duty verbal altercation Petitioner had
in January 2003, with another nedical technol ogist working in
the Laboratory, Susan Goldstein. M. CGoldstein also received a
"Witten Conference Record"” from Ms. Rogers for her

participation in the altercation. Petitioner's "Witten

Conf erence Record" read as foll ows:

10



REASON FOR CONFERENCE

On January 17, 2003, Ariel requested another
enpl oyee to work in the coagul ati on secti on.
The fell ow enpl oyee st ated she was busy

hel ping a new enpl oyee with chem stry. The
wor kl oad did not justify his request (see
attached report). The coworker stated Ari el
cal l ed her | azy when she refused to | eave
chem stry. Coworkers and supervisors do not
feel Ariel is a patient focused team pl ayer
and are unable to discuss workfl ow and
cooperation with him It is the policy of
the Laboratory and Jupiter Medical Center to
conplete all tasks and work as a teamto the
benefit of our patients. Ariel violated
Personnel Policy 6.7 group Il.y "Q her
actions determ ned by managenent to not be
in the best interest of the Medical Center.”

ACTI ON PLAN FOR | MPROVEMENT:

Ariel will inmediately put the patient
first, and remain focused on patient
testing. The evening shift nust work
together as a team and Ariel needs to be a
menber of this team

Petitioner grieved his receipt of this "Witten Conference
Record. " Petitioner's grievance was ultimately presented to
JMC's Chief Operating Oficer, who reached the foll ow ng
"concl usi on,” which she reduced to witing on March 25, 2003:

This investigation has reveal ed substanti al
agreenent about the facts of the incident
itself by all parties. The facts regarding
the incident do nerit a Witten Record of
Conference in accordance with Jupiter

Medi cal Center Policy. The Record should be
anended to show that the | ack of teamnork
referenced was agreed by the Departnent

Man[ a]Jger to be primarily limted to the one
enpl oyee involved in this incident and does
not extend to the entire Departnment. Wth

11



t he amendnent, the Witten Record of
Conf erence should be a permanent part of the
enpl oynent file of M. Olino.

Foll owi ng his receipt of the Chief Operating Oficer's witten
"conclusion,” Petitioner took no action to "continue with [his]
grievance." As a result, pursuant to the grievance procedure
set forth in the Manual, the Chief Operating Oficer's witten
"concl usi on" becane the final resolution of Petitioner's

gri evance.

16. The last of the "Witten Conference Records”
Petitioner received was for repeatedly violating, after being
warned on "multiple occasions" to stop,® that portion of JMC s
"Time and Attendance" policy, which provided that "enpl oyees
will not badge in nore than seven mnutes prior to the start of
their shift." This "Witten Conference Record,” which was given
to Petitioner on June 6, 2003, read as follows:

REASON FOR CONFERENCE

See attached |ist of dates and tines of
Ranuriel's tinmeclock punches. Begi nning on
March 17, 2003 through May 24, 2003,

Ranuriel has failed to badge in at the
correct tinme. Ranuriel is establishing an
unacceptabl e pattern of badging in for work
early and leaving early. Ranuriel has

vi ol ated Human Resources Policy 6.7.a,

"I nsubordi nation- refusal or failure to
follow instruction or established practices
of the Medical Center,” a Class | violation.
Ramuriel was informed of the correct badging
practice verbally on March 3, 2003 and by

mai | box on March 17, 2003. Again the policy
was reviewed at the April 2, 2003 general

12



| aboratory neeting, which Raruriel attended,

and [he] reviewed and initialed the m nutes

whi ch included the tinme clock policy.

ACTI ON PLAN FOR | MPROVEMENT:

See associated letter.
There has been no show ng that any other Laboratory enpl oyee
engaged in simlar insubordinate conduct and did not receive a
"Witten Conference Record.” Petitioner did not grieve his
receipt of this "Witten Conference Record" because he knew t hat
he was in the wong; nor did he wite anything on this "Witten
Conf erence Record” in the space provided for "[e] npl oyee
[c]omments. "

17. The "associated letter"” in the "Witten Conference

Record" was a June 6, 2003, letter to Petitioner from
Ms. Rogers, advising Petitioner of his termnation. It read as
fol |l ows:

On August 23, 2002, you failed to neet

| aborat ory conpetency standards or follow

| aboratory procedure. This is a Cass Il

vi ol ati on of Human Resources Policy 6. 7-

Discipline (a) "Performance of duties bel ow

standard that continue[s] after a reasonable
period of appraisal and training."

On Cctober 23, 2002, you failed to neet

| aboratory conpetency standards or foll ow

| aboratory procedure. This is a Class Il

vi ol ati on of Human Resources Policy 6. 7-
Discipline (a) "Performance of duties bel ow
standard that continue[s] after a reasonable
peri od of appraisal and training."[]

13



On January 17, 2003, you failed to work as
part of a team This is a Cass Il

vi ol ati on of Human Resources Policy 6. 7-
Discipline (y) "Oher actions determ ned by
managenent to not be in the best interest of
t he Medical Center."

Begi nning on March 17, 2003 through May 24,
2003, you failed to badge in at your
scheduled tinme, which is a violation of
Human Resources Policy 6. 7- Discipline,

"I nsubordination - refusal or failure to
follow instructions or established practices
of the Medical Center."

M. Olino, as a result of your actions, as
denot ed above, Jupiter Medical Center is
term nating your enploynent effective

i mredi ately.

You have the prerogative to utilize Jupiter
Medi cal Center's grievance procedure; hunman
resource policy 4.1, if you feel your
termnation is unjust. |If you decide to

gri eve such a decision should be made within
five (5) business days of June 6, 2003. In
your absence, Jupiter Medical Center has

el ected to hand deliver this correspondence
to ensure your conpl ete understandi ng of the
above events.

Any conpensation that you are eligible to

receive will be paid to you on the

hospital 's next regularly schedul ed payday.

Pl ease be aware that any hospital property,

such as your | D badge, enployee handbook

keys, uniform etc. should be returned to

t he Human Resour ces Depart nent.
The final decision to termnate Petitioner was nmade, in
accordance with JMC policy, by JMC s hunan resources departnent.
Ms. Wley did not provide any input in the maki ng of this

deci si on.

14



18. Petitioner did not grieve his termnation.

19. At no tine during the Enploynment Period did Petitioner
ever utilize the procedures available to himunder the Manual to
conpl ain that he was being discrimnated agai nst or harassed on
the basis of his race; and there is no indication in the
evidentiary record that, as a JMC enpl oyee, he was ever the
victimof race-based discrinination or harassnent.®

20. On May 24, 2005, alnost a year after his term nation,
Petitioner filed an enploynent discrimnation charge with the
FCHR, alleging for the first tinme that he was the victimof
anti - Asi an di scrimnation.

21. There are currently three or four Asian enpl oyees
working in the Laboratory. They were all hired by Ms. Rogers
following Petitioner's term nation. None of these enpl oyees has
received a "Witten Conference Record."

CONCLUSI ONS OF LAW

22. The Florida CGvil R ghts Act of 1992 (Act) is codified
in Sections 760.01 through 760.11, Florida Statutes, and Section
509.092, Florida Statutes. It "is patterned after Title VII of
the [federal] Civil Rights Act of 1964, 42 U S.C. 82000e-2" and
therefore "federal case law dealing with Title VI1 is

applicable.” Florida Departnent of Community Affairs v. Bryant,

586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).

15



23. Anong other things, the Act makes certain acts
"unl awf ul enpl oynment practices” and gives the FCHR t he
authority, if it finds followng an adm ni strative heari ng
conducted pursuant to Sections 120.569 and 120.57, Florida
Statutes, that an "unlawful enpl oynent practice" has occurred,
to issue an order "prohibiting the practice and providing
affirmative relief fromthe effects of the practice, including
back pay."° §§ 760.10 and 760.11(6), Fla. Stat.

24. To obtain such relief fromthe FCHR a person who
clainms to have been the victimof an "unlawful enpl oynent
practice" nmust, "within 365 days of the alleged violation," file
a conplaint ("contain[ing] a short and plain statenment of the
facts describing the violation and the relief sought") with the
FCHR, the Equal Enpl oynment Qpportunity Conmm ssion, or "any unit
of governnment of the state which is a fair-enploynent-practice
agency under 29 C.F.R ss. 1601.70-1601.80." § 760.11(1), Fla.

Stat. This 365-day period within which a conplaint nust be

filed is a "limtations period" that can be "be equitably
tolled, but . . . only [based on the] acts or

circunstances . . . enunerated in section 95.051," Florida
Statutes. Geene v. Sem nole Electric Co-op., Inc., 701 So. 2d

646, 648 (Fla. 5th DCA 1997).
25. "[Only those clains that are fairly enconpassed

within a [tinmely-filed conplaint] can be the subject of [an

16



adm ni strative hearing conducted pursuant to Sections 120.569
and 120.57, Florida Statutes]"” and any subsequent FCHR award of

relief to the conplainant. Chanbers v. Anerican Trans Ar,

Inc., 17 F.3d 998, 1003 (7th Cir. 1994).

26. The "unl awful enploynent practices" prohibited by the
Act include those described in Section 760.10(1)(a), Florida
Statutes, which provides as foll ows:

It is an unlawful enploynent practice for an
empl oyer: [19]

To discharge or to fail or refuse to hire
any individual, or otherwise to discrimnate
agai nst any individual with respect to
conpensation, terns, conditions, or

privil eges of enploynment, because of such

i ndi vidual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

27. In the instant case, Petitioner has alleged in his
enpl oynent di scrimnation charge that JMC conmitted such
"unl awf ul enpl oynent practices" inasnuch as, "during [his]
enpl oyment at Jupiter Medical Center as a [n]edical
[t]echnol ogi st, [he] was exposed to harassnent, unfair wages,
and unfairly disciplined because of [his] race (Asian)."

28. Intentional race-based discrimnation, in the form of
"unfair[] discipline,” "unfair wages," and harassment "so severe
or pervasive that it adversely affect[s] the terns or conditions

nll

of the enpl oyee's enpl oynent, constitute "unl awful enpl oynent

practices” in violation of Section 760.10(1)(a), Florida

17



Statutes. Speedway SuperAnerica, 2006 Fla. App. LEXI S 8251 *19.

Petitioner had the burden of proving, at the adm nistrative
hearing held in this case, that he was the victimof such

intentional discrimnation. See Departnent of Banking and

Fi nance Division of Securities and | nvestor Protection v.

Gsborne Stern and Conpany, 670 So. 2d 932, 934 (Fla. 1996) ("' The

general rule is that a party asserting the affirmative of an
i ssue has the burden of presenting evidence as to that

issue.""); Florida Departnent of Health and Rehabilitative

Services v. Career Service Comm ssion, 289 So. 2d 412, 414 (Fl a.

4t h DCA 1974) ("[T] he burden of proof is '"on the party asserting
the affirmati ve of an issue before an adm ni strative

tribunal.""); Hong v. Children's Menorial Hospital, 993 F. 2d

1257, 1261 (7th Cir. 1993)("To ultinmately prevail on a disparate
treatnment claimunder Title VII, the plaintiff nust prove that
she was a victimof intentional discrimnation."); and Mack v.

County of Cook, 827 F. Supp. 1381, 1385 (N.D. IIll. 1993)("To

prevail on a racially-based discrimnatory di scharge cl ai m under
Title VI, Mack nust prove that she was a victimof intentional
di scrimnation.").

29. "Discrimnatory intent nmay be established through

direct or indirect circunstantial evidence." Johnson v.

Hanrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001); see also

United States Postal Service Board of Governors v. A kens, 460

18



US 711, 714 (1983)("As in any lawsuit, the plaintiff [in a
Title VII action] may prove his case by direct or circunstantial
evidence. The trier of fact should consider all the evidence,
giving it whatever weight and credence it deserves.").

30. "Direct evidence is evidence that, if believed, would
prove the existence of discrimnatory intent wthout resort to

i nference or presunption.” King v. La Playa-De Varadero

Rest aurant, No. 02-2502 (Fla. DOAH February 19,

2003) (Recommended Order). "If the [conplainant] offers direct
evidence and the trier of fact accepts that evidence, then the

[ conpl ai nant] has proven discrimnation.” Maynard v. Board of

Regents, 342 F.3d 1281, 1289 (11th Cr. 2003).
31. "[Dlirect evidence is conposed of 'only the nost
bl at ant remarks, whose intent could be nothing other than to
di scrimnate' on the basis of sonme inpermssible factor
If an all eged statenment at best merely suggests a discrimnatory
notive, then it is by definition only circunstantial evidence."

Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th G r. 1999).

Li kew se, a statenent "that is subject to nore than one
interpretation . . . does not constitute direct evidence."

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Gr

1997).
32. "[Dlirect evidence of intent is often unavailable."

Shealy v. Gty of A bany, Ga., 89 F.3d 804, 806 (11th G r.

19



1996). For this reason, those who claimto be victinms of
intentional discrimnation "are permtted to establish their
cases through inferential and circunstantial proof." Kline v.

Tennessee Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).

33. \Were a conplainant attenpts to prove intentiona
di scrim nation using circunstantial evidence, the "shifting
burden franework established by the [United States] Suprene

Court in MDonnell Douglas Corp. v. Green, 411 U S. 792, 93 S.

Ct. 1817, 36 L. Ed. 2d 668 (1973) and Texas Dep't of Comunity

Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67 L. EdJ. 2d

207 (1981)" is applied. "Under this framework, the

[ conpl ai nant] has the initial burden of establishing a prim
facie case of discrimnation. |[|f [the conplainant] neets that
burden, then an inference arises that the chall enged acti on was
notivated by a discrimnatory intent. The burden then shifts to
the enployer to "articulate' a legitimte, non-discrimnnatory
reason for its action.[*?] If the enployer successfully

articul ates such a reason, then the burden shifts back to the

[ conpl ainant] to show that the proffered reason is really

pretext for unlawful discrimnation.” Schoenfeld, 168 F.3d at

1267 (citations omtted). "The analysis of pretext focuses only
on what the decisionmaker, and not anyone el se, sincerely

believed.” Little v. Illinois Departnent of Revenue, 369 F.3d

1007, 1015 (7th Cir. 2004); see also Schaffner v. d encoe Park
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District, 256 F.3d 616, 622 (7th Gir. 2001)("[T]the Park
District stated that it did not pronote Schaffner because it
bel i eved she was unable to work well wth others. Schaffner
argues that there is a genuine issue of material fact regarding
whet her she could work well with others. The district court
agreed with her, based on the affidavit of one of her co-workers
and the affidavits of several parents whose children had
participated in the Kids' C ub. However, the issue is not

whet her Schaffner worked well with others, but whether the Park
District honestly believed that she did not. In order to rebut
the Park District's articul ated reason, Schaffner nust present
evidence that it did not believe its own assessnent. . . . The
affidavits of parents and of Schaffner's coworkers sinply do not
contradi ct whether the Park District honestly believed Schaf fner
worked well with others. . . . Because Schaffner did not
present any evidence to contradict the Park District's honest,

al beit possibly m staken belief (as opposed to the underlying
truth of that belief), she may not overcone the Park District's
second articul ated reason for not pronoting her."); Konel v.

Jewel Cos., 874 F.2d 472, 475 (7th Cir. 1989)("[T]he fact that

t he enpl oyee takes issue in general terns with the enployer's
overall evaluation is not sufficient to create a triable issue
on pretext. As we have recently stated, the enployee's 'own

self-interested assertions [even where acconpani ed by the
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conclusory statenments of a co-worker] concerning her abilities
are not in thenselves sufficient to raise a genuine issue of

material fact.'"); and Smth v. Flax, 618 F.2d 1062, 1067 (4th

Cir. 1980)("Smth, of course, testified that he had versatility,
and that his conpetence as an anal yst was not confined to the
field of logistics. Smth's perception of hinself, however, is
not relevant. It is the perception of the decision maker which
is relevant.").

34. "Although the internedi ate burdens of production shift
back and forth, the ultimate burden of persuading the trier of
fact that the enployer intentionally discrimnated against the
enpl oyee renains at all times with the [conplainant].” EEQCC v.

Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th G r. 2002);

see also Brand v. Florida Power Corp., 633 So. 2d 504, 507 (Fla.

1st DCA 1994) ("Whet her or not the defendant satisfies its burden
of production showing legitimte, nondiscrimnatory reasons for

the action taken is immterial insofar as the ultimte burden of
persuasion is concerned, which remains with the plaintiff.").

35. "Aprim facie case of [race-based] discipline my be

established if the [conplainant] proves by a preponderance of
the evidence that (1) the [conplainant] is a [nmenber of a

raci all y-defined class], (2) the [conplainant] was disciplined
by the enployer, and (3) the enployer inposed the discipline

under circunstances giving rise to an inference of racial
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discrimnation. . . . One of the ways this third prong nay be
met . . . is by attenpting to show that the enployer treated

simlarly situated enployees differently." Jones v. Denver Post

Corp., 203 F.3d 748, 753 (10th Cir. 2000)(citations omtted).
"To show that enployees are simlarly situated, the

[ conpl ai nant] nust establish that the enpl oyees are "simlarly
situated in all relevant respects.' The conparator nust be
[shown to be] '"nearly identical' to the [conplainant] to prevent
[tribunal s] from second-guessing a reasonabl e deci sion by the

enpl oyer.” Hammons v. George C. Wallace State Community

Col | ege, No. 05-14962, 2006 U.S. App. LEXIS 6396 *10 (11th Gr.
March 16, 2006)(citation omtted). "This nornmally entails a
showi ng that the two enpl oyees [the conpl ai nant and the
conparator] dealt with the same supervisor, were subject to the
sane standards, and had engaged in simlar conduct w thout such
differentiating or mtigating circunstances as woul d di stinguish
their conduct or the enployer's treatnent of them"™ Radue v.

Ki mberly-dark Corp., 219 F.3d 612, 617-618 (7th G r. 2000).

36. "In order to nake out a prim facie case of [raced-

based] unequal pay for equal work, [a conplainant] nust show
(1) [he is a] nmenber[] of a [racially-defined] class; (2) [he
was] paid | ess than non-nenbers of the[] class for work
requiring substantially the sanme responsibility; and (3)

evidence of discrimnatory aninus. A show ng of disparate
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treatment -- that is, a showing that the enployer treated [the
conpl ainant] less favorably than a simlarly situated enpl oyee
outside [the conplainant's] group- is a recogni zed nethod of

raising an inference of discrimnation for purposes of making

out a prina facie case."). Kazmerczak v. Hopevale, No. 02-Cv-

O0003A(Sr), 2006 U.S. Dist. LEXIS 36723 *44 (WD. N. Y. June 6,
2006) (citation and internal quotations omtted).

37. "To nake out a prina facie case of . . . racial

harassnment . . . , [a conplainant] must show (1) that he bel ongs
to a [racially-defined] group, (2) that he was subjected to
unwel cone racial harassnment, (3) that the harassnment was based
on his race, (4) that the harassnent was sufficiently severe or
pervasive to alter the terns and conditions of enploynent and
create a discrimnatorily abusive working environnment [that the
conpl ai nant perceived as such], and (5) a basis for holding [the
enpl oyer] liable. To determ ne whether harassnent objectively
alters an enployee's ternms or conditions of enploynent, the
following four factors are considered: (1) the frequency of the
conduct; (2) the severity of the conduct; (3) whether the
conduct is physically threatening or humliating, or a nere

of fensi ve utterance; and (4) whether the conduct unreasonably

interferes wwth the enployee's job performance. Jefferson v.

Casual Restaurant Concepts, Inc., No. 8:05-cv-809-T-30MSS, 2006
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US Dist. LEXIS 54178 (M D. Fla. August 4, 2006)(citation and
internal quotations omtted).
38. \Where the admnistrative | aw judge does not halt the

proceedi ngs "for lack of a prima facie case and the action has

been fully tried, it is no | onger rel evant whether the

[ conpl ainant] actually established a prima facie case. At that

point, the only relevant inquiry is the ultimte, factual issue
of intentional discrimnation. . . . [Whether or not [the

conpl ainant] actually established a prinma facie case is rel evant

only in the sense that a prina facie case constitutes sone

circunstantial evidence of intentional discrimnation." G een

v. School Board of Hillsborough County, 25 F.3d 974, 978 (11lth

Cir. 1994)(citation omtted); see also A kens, 460 U S at 713-

715 (" Because this case was fully tried on the nmerits, it is
surprising to find the parties and the Court of Appeals stil

addressi ng the questi on whet her Ai kens made out a prima facie

case. W think that by framng the issue in these terns, they
have unnecessarily evaded the ultimate question of
discrimnation vel non. . . . [When the defendant fails to
persuade the district court to dismss the action for lack of a

prima facie case, and responds to the plaintiff's proof by

of fering evidence of the reason for the plaintiff's rejection
[as a candidate for pronotion], the factfinder nmust then decide

whet her the rejection was discrimnatory within the nmeani ng of
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Title VII. At this stage, the MDonnell -Burdi ne presunption

"drops fromthe case,' and 'the factual inquiry proceeds to a
new | evel of specificity." After A kens presented his evidence
to the District Court in this case, the Postal Service's

W tnesses testified that he was not pronoted because he had
turned down several lateral transfers that woul d have broadened
his Postal Service experience. The District Court was then in a
position to decide the ultinmate factual issue in the case.

Where t he def endant has done everything that would be required

of himif the plaintiff had properly nade out a prinma facie

case, whether the plaintiff really did so is no |onger relevant.
The district court has before it all the evidence it needs to
deci de whether 'the defendant intentionally discrimnated

agai nst the plaintiff."")(citation omtted); Beaver v. Rayonier,

Inc., 200 F.3d 723, 727 (11th Cr. 1999)("As an initial matter,
Rayoni er argues it is entitled to judgnment as a nmatter of |aw

because Beaver failed to establish a prina facie case. That

argunment, however, cones too |late. Because Rayonier failed to
persuade the district court to dismss the action for lack of a

prim facie case and proceeded to put on evidence of a non-

di scrim natory reason--i.e., an economcally induced R F--for
term nating Beaver, Rayonier's attenpt to persuade us to revisit

whet her Beaver established a prina facie case is forecl osed by

bi ndi ng precedent."); and Carm chael v. Birm ngham Saw Wr ks,
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738 F.2d 1126, 1129 (11th Cir. 1984)("The plaintiff has franmed
his attack on the trial court's findings largely in terns of

whet her the plaintiff nade out a prim facie case of

discrimnation. W are mndful, however, of the Suprenme Court's
adnoni ti on that when a disparate treatnment case is fully tried,
as this one was, both the trial and the appellate courts should
proceed directly to the "ultinmate question' in the case:

"whet her the defendant intentionally discrimnated against the
plaintiff."").

39. The instant case was "fully tried.” Follow ng
Petitioner's evidentiary presentation, JMC presented persuasive
evi dence that |egitimte business considerations were the sole
notivating forces behind Petitioner's being "witten up" and
ultimately term nated (the allegedly "unfair[] discipline[]"
conpl ai ned about in Petitioner's enploynent discrimnation
charge) and behind M. Lanbiase's being hired at a higher hourly
wage than Petitioner was receiving at the tinme (the allegedly
"unfair wages" conplained about in Petitioner's enploynent
di scrimnation charge). The evidence Petitioner offered was
insufficient to overcone this persuasive evidence and to
establish that these actions were rather the product of anti-
Asi an ani mus, as he had alleged in his enploynent discrimnation
charge. Petitioner's evidence also fell short of establishing

that he was the victimof any race-based harassnent anytine
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during the Enpl oynent Period,® much | ess race-based harassnent
of the type that is remedi abl e under the Act.*

40. Under the foregoing circunstances, JMC cannot be found
to have conmtted the unlawful enploynent practices alleged in
the enpl oynent discrimnation charge filed by Petitioner, and
sai d charge should therefore be dism ssed.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the FCHR issue a final order finding JMC
not guilty of the unlawful enploynent practices alleged by
Petitioner and dism ssing his enploynent discrimnation charge

DONE AND ENTERED this 14th day of August, 2006, in

Tal | ahassee, Leon County, Florida.

A x m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of August, 2006.
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ENDNOTES

1 Al references to Florida Statutes in this Reconmended O der
are to Florida Statutes (2005).

2 It was also nore than sonme non-Asian Laboratory enpl oyees
wer e bei ng pai d.

3 Only the last of these three "Witten Conference Records" was
received by Petitioner within 365 days of the date that he filed
hi s enpl oynent discrimnation charge with the FCHR

4 This was a "critical value,” "highly inconpatible with life."

5 M. Wley did "report” other "m stakes" Petitioner nade in
the Laboratory (but not all such "m stakes" of which she was
aware). She also reported "m stakes”" nade by others in the
Laboratory who were not Asian (but, again, not all such

"m stakes" of which she was aware). Whether she reported a
"mstake," be it one of Petitioner's or that of another
Laboratory enpl oyee, was based on her perception of the
"“clinical significance" of the "m stake."

6 For instance, on March 17, 2003, Ms. Rogers sent Petitioner
an e-mail, which read as foll ows:

Ariel, please use the tine clock correctly.
You are to punch in no sooner than 2:23.
When you punch in early, it creates
unnecessary overti e.

Thank you for your cooperation.

Al so, at a neeting of Laboratory enployees held on April 2,
2003, at which Petitioner was present, Ms. Rogers said (as the
m nutes of that neeting reflect) the foll ow ng:

Pl ease review the tinme and attendance
badgi ng policy. You cannot badge in any
earlier than 7 mnutes prior to your
schedul ed tine to begin your shift. Badging
in early causes unnecessary overtine.

In addition, Ms. Rogers gave Petitioner "at |east three verbal
[warnings]" to cease his practice of "badging in" earlier than

29



seven mnutes prior to the tinme his shift was scheduled to
start.

7 This violation (which resulted in Petitioner receiving, not a
"Witten Conference Record,"” but a verbal warning) was
m stakenly referenced in the letter.

8 By Petitioner's own adm ssion, no one at the Hospital, in his
presence, ever "refer[ed] to the fact, either directly or
indirectly, that [he was] of either Asian heritage or
nationality.” Petitioner did elicit testinmony fromWIIiam
Myers, a former JMC enpl oyee, that Ms. WIley once, on an
unspecified date during the Enploynent Period, derisively
referred to Petitioner as an "Oriental bastard"; however, this
nane-calling did not occur in Petitioner's presence.

9 The FCHR, however, has no authority to award nonetary relief
for non-quantifiable damages. See Simmons v. Inverness Inn, No.
93-2349, 1993 Fla. Div. Adm Hear. LEXI S 5716 *4-5 (Fl a. DOAH
Cctober 27, 1993)("In this case, petitioner does not claimthat
she suffered quantifiable damages, that is, damages arising from
being term nated from enpl oynent, or from being denied a
pronoti on or hi gher conpensation because of her race. Rather,

t hrough argunent of counsel she contends that she suffered pain,
enbarrassnment, humliation, and the |ike (non-quantifiable
damages) because of racial slurs and epit[he]ts made by
respondents. Assum ng such conduct occurred, however, it is
well -settled in Florida |l aw that an adm nistrative agency (as
opposed to a court) has no authority to award noney damages.
See, e. g., Southern Bell Tel ephone & Tel egraph Co. v. Mbile
Anerica Corporation, Inc., 291 So.2d 199 (Fla. 1974); State,
Dept. of General Services v. Biltnore Construction Co., 413
So.2d 803 (Fla. 1st DCA 1982); Laborers International Union of
N. A, Local 478 v. Burroughs, 541 So.2d 1160 (Fla. 1989). This
being so, it is concluded that the Conmm ssion cannot grant the
requested relief, conpensatory damages.").

10 An "enployer," as that termis used in the Act, is defined
in Section 760.02(7), Florida Statutes, as "any person enpl oyi ng
15 or nore enployees for each working day in each of 20 or nore
cal endar weeks in the current or precedi ng cal endar year, and
any agent of such a person.”

11 The "harassment [must] be nore than nerely insulting or rude

and boorish behavior. . . . [Furthernore,] [t]he adverse effect
on the enpl oyee nust be subjective, as well as objective. Not
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only nust the enpl oyee suffer fromthe harassnent, but it is
al so required that a reasonable person in the shoes of the
enpl oyee woul d |ikely have suffered from such conduct."”
Speedway Super Anerica, LLC v. Dupont, No. 5D04- 14, 2006 Fl a.
App. LEXI'S 8251 *19-20 (Fla. 5th DCA May 26, 2006). In
addition, there nust be "a basis for holding the enpl oyer
liable.” Accordingly, "[i]n the case of [alleged] co-worker
harassnent, the enployee nust establish that the enpl oyer knew
or shoul d have known about the harassnment and took no (or
insufficient) renedial action.” Speedway SuperAnerica, 2006
Fla. App. LEXIS 8251 *8-9 n.5.

12 "To '"articulate' does not nmean 'to express in argunent.'"”
Rodri guez v. General Mtors Corporation, 904 F.2d 531, 533 (9th
Cir. 1990). "It neans to produce evidence." 1d.

13 It was Petitioner's burden to establish that at |east one

i nci dent of actionable harassnment occurred within 365 days of
the May 24, 2004, filing of Petitioner's enploynent

di scrimnation charge. See Mahgoub v. Mam Dade Community
Col | ege, No. 05-11520, 2006 U.S. App. LEXIS 9291 *2-3 (11lth Cir.
April 13, 2006).

14 There was evidence of a stray disparagi ng comment havi ng
been nade (on an unspecified date during the Enpl oynent Peri od)
about Petitioner being an "Oriental bastard.” The comment was
made by one of Petitioner's co-workers, Ms. Wley, to another
co-worker, M. Mers, outside the presence of Petitioner, and
there is no evidence that Petitioner was nade aware of the
coment or conpl ai ned about it to managenent at any tinme during
t he Enpl oynent Peri od.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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